IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

JOHN DOE, )
)
Plaintiff, )
)
V. ) Civil Action No. 98-1746
)
WLLIAMF. WARD, in his )
of ficial capacity as the )
Chai rman of the Pennsyl vani a )

Board of Probation and
Parol e; and JEFFERY M LLER
in his official capacity as
t he Comm ssioner of the
Pennsyl vania State Police,

N N N N N N N

Def endant s.

VEMORANDUM OPI NI ON

CINDRI CH, District Judge Sept enber 18,
2000

This action arises fromthe application of the
Pennsyl vani a Regi stration of Sexual Offenders Act, popularly
known as “Megan’s Law,” 42 Pa. Cons. Stat. Sections 9791-
9799.6 (also referred to herein as the “Original Act”),
amended by S.B. No. 380, 184th Reg. Sess., Act No. 2000-18,
2000 Pa. Legis. Service. No. 2 at pp. 53-68 (referred to

generally herein as the “Amended Act”)?!, to plaintiff John Doe

! Specific citation to the Amended Act appear herein as
“Act No. 2000-18 Section (Pennsylvania Consolidated Statutes
(continued...)




(“Doe”).2 Doe filed the instant conplaint seeking prelimnary
and permanent injunctive relief in connection with the
def endants’ application of the Original Act to himto the
extent that he has been subjected to community notification
for an out-of-state conviction. Doe asserts the follow ng
claims in his conplaint:

Count One: violation of right to travel, as

guar anteed by the Equal Protection Cl ause of the

Fourteenth Amendnent and the Privil eges and

I mmunities Clause of Article IV, Section 2 of the

United States Constitution;

Count Two: deprivation of |iberty and property

interests wi thout procedural due process in
violation of the Fourteenth Amendnent to the United
States Constitution;

Count Three: punishnment in violation of the Ex Post
Facto Cl ause of Article |, Section 9, Clause 3 of
the United States Constitution; and

Count Four: violation of right to travel, as
guaranteed by the Privileges and Imunities Cl ause

of the Fourteenth Amendnment to the United States

Constitution.

Si nul taneous with the filing of the conplaint, Doe al so
filed a notion for a tenporary restraining order and/or a

prelimnary injunction. The parties |later entered into an

agreenment which resolved this notion for immediate relief and

L (...continued)
section nunber as it appears in Act No. 2000-18)".

2 John Doe is a pseudonym being used to protect the
plaintiff’s identity.
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thereafter indicated to the court that there were no genuine
di sputes of material fact and that the remaining issues could
be deci ded on cross-notions for sunmary judgnent. Pending

before the court are the parties’ cross-notions for summry

j udgment .



| . Backagr ound

A. Pennsyl vani a’s Megan’s Law

The Original Act was signed into |law on October 24, 1995.
In general, the Original Act required (1) registration with
t he Pennsylvania State Police (the “State Police”) by
i ndi vi dual s convicted of certain predicate offenses enunerated
in the Act and (2) community notification for such offenders
who were | ater deened to be a “sexually violent predator” as
defined in the Act. The community notification provisions of
the Original Act had an effective date of April 22, 1996. An
anmendnment to the Original Act was passed on May 22, 1996,
effective i medi ately, which added Section 9793(d) and
substantially revised Section 9795(c), the two provisions
which are the primary subject of Doe’'s conplaint as they both
deal with out-of-state offenders.

Subsequent to Doe’'s filing of the conplaint, the

Pennsyl vani a Supreme Court ruled in Commonwealth v. WIllians,

733 A .2d 593 (Pa. 1999) that the provisions of the Oiginal

Act which related to the designation of sexually violent
predators were unconstitutional. In an apparent response to
the Wllians decision, the Pennsylvania | egislature passed the
Amended Act, which was signed into | aw by the governor on My

10, 2000 and took effect within sixty days of that date.
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Al t hough the out-of-state offender provisions previously
codified at Sections 9793(d) and 9795(c) were substantially
changed in the Amended Act, Doe’s counsel argued in a letter
to the court dated May 10, 2000 that the constitutional
infirmties alleged in the conplaint had not been cured by the
Amended Act.® Still, the court deenmed it necessary to give
the parties an opportunity to submt supplenental briefs to
address any issues that may have arisen as a result of the
intervening | egislation. Doe filed a supplenental brief
I ndi cating again that the case is ripe for decision. The
def endants fil ed nothing.

As we explain in greater detail below, we agree with Doe
that the potential harm which he alleges was not cured by the
Amended Act. Our ruling on the parties’ notions will be a
ruling on the Amended Act, as any further community
notification in connection with Doe would be done pursuant to
t he Anmended Act and any issue arising under the Oiginal Act

are now noot.

1) Regi strati on
Any one convicted of commtting or attenpting to commt

one of the sex-related crines listed at Section 9795.1 of the

8 The May 10, 2000 letter has been docketed (see Doc. No.
28) and made part of the case file.
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Amended Act is an “offender” subject to registration with the
State Police. Act No. 2000-18 Section 9795.1. The term of
registration, either ten years or |ifetinme, depends upon the

particular crinme of conviction and the nunmber of convictions.



(i) Ten Year Registration - Section
9795.1(a) (1)

An individual who is convicted of conmtting or
attenpting to commt one of the following crines, as listed at
Section 9795.1(a)(1), is required to register with the State
Police for a period of ten years:

- 18 Pa.C. S. Section 2901 (relating
to ki dnaping) where the victimis
a mnor;

- 18 Pa.C. S. Section 3126 (relating
to indecent assault), where the
of fense is a m sdenmeanor of the
first degree;

- 18 Pa.C. S. Section 4302 (relating
to incest), where the victimis
12 years of age or ol der but
under 18 years of age;

- 18 Pa.C. S. Section 5902(b)
(relating to prostitution and
rel ated of fenses), where the
actor pronotes the prostitution
of a m nor;

- 18 Pa.C. S. Sections 5903(a)(3),
(4), (5), or (6) (relating to
obscene and ot her sexual
mat eri als and performances),
where the victimis a mnor;

- 18 Pa.C. S. Section 6312 (relating
to sexual abuse of children); and

- 18 Pa.C. S. Section 6318 (relating
to unl awful contact or
comruni cation with a m nor;

Act No. 2000-18 Section 9795.1(a)(1).

(ii) Lifetine Registration - Sections 9795.1(b) (1)
and (2)

An individual with two or nore convictions of conmtting

or attenpting to commt any of the offenses set forth in
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Section 9795.1(a)(1l) is subject to lifetime registration with
the State Police. Act No. 2000-18 Section 9795.1(b)(1).

An individual who is convicted of conmtting or
attenpting to commt one of the following crines, as |listed at
Section 9795.1(b)(2), is also subject to lifetime registration
with the State Police:

- 18 Pa.C. S. Section 3121 (relating
to rape);

- 18 Pa.C. S. Section 3123 (relating
to involuntary devi ate sexua
i nt ercourse);

- 18 Pa.C. S. Section 3124.1
(relating to sexual assault);

- 18 Pa.C. S. Section 3125 (relating
to aggravated i ndecent assault);

- 18 Pa.C. S. Section 4302 (relating
to incest), when the victimis
under 12 years of age.

Act No. 2000-18 Section 9795.1(b)(2).

(iii) Lifetinme Registration - Section 9795.1(b)(3)

An individual deened to be a “sexually violent predator”
is also subject to lifetime registration. Act No. 2000-18
Section 9795.1(b)(3). The Act defines a “sexually violent
predator” as an individual who has been convicted of any
crimnal offense listed at either Section 9795.1(a)(1) or
(b)(2) and who is also

determ ned to be a sexually violent predator under

section 9795.4 (relating to assessnments) due to a

mental abnormality or personality disorder that

makes the person |likely to engage in predatory

sexual ly violent offenses. The termincludes an
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i ndi vi dual deternined to be a sexually violent

predat or where the determ nation occurred in another

state, territory, federal court, the District of

Col unmbi a, or by court martial.

Act No. 2000-18 Section 9792.

Section 9795.4 requires a court to order an assessnent of
every individual convicted of an offense listed at either
Section 9795.1(a)(1) or (b)(2) prior to sentencing. Act No.
2000-18 Section 9795.4. The order for assessnent is sent to
the adm nistrative officer of the State Sexual Offenders
Assessnent Board (the “Board”), which is conprised of Governor
appoi nted psychiatrists, psychologists and crimnal justice
experts with an expertise in the behavior and treatnent of
sexual offenders. Act No. 2000-18 Section 9799.3. A board
menber i s designated to conduct an assessnent of the
i ndividual to determne if the individual should be classified
as a sexually violent predator. Act No. 2000-18 Section
9795.4. The board nenber’s assessnent shall include, anpbng
ot her things, an exam nation of the facts of the current
of fense; the individual’s prior offense history; and the
I ndividual s characteristics. 1d.

The Board nmust then submt an assessnment to the district
attorney in a witten report no later than 90 days fromthe
date of conviction of the individual. 1d. The district
attorney may then seek to have the individual designated a
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sexual ly violent predator by filing a praecipe with the court.
Id. The Commonweal th has the burden of proof by clear and
convi nci ng evidence in such proceeding. [|d.

Upon the filing of a praecipe by the district attorney,
the court nust hold a hearing to determ ne whether the
i ndividual is a sexually violent predator. 1d. The district
attorney must serve a copy of the praecipe on defense counsel
together with a copy of the Board s report. 1d. Both the
i ndi vidual and the district attorney nust be given an
opportunity at the hearing to be heard; the right to cal
wi tnesses; the right to call expert wi tnesses; and the right
to cross-exam ne witnesses. |d. The individual has the right
to counsel and to have a | awyer appointed to represent himif
he cannot afford one. [d. Based on the evidence presented at
t he hearing, the court nust determ ne whether the Comonweal t h
has proved by clear and convincing evidence that the
i ndividual is a sexually violent predator. |d.

2) Community Notification

In addition to lifetine registration, the Anended Act
mandat es that offenders designated sexual ly violent predators
be subjected to broad community notification by the police.
Act No. 2000-18 Section 9798. More specifically, the Amended

Act requires the chief |aw enforcement officer of the police
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departnment of the nunicipality where a sexually viol ent
predator lives (the “chief |law enforcenment officer”) to
distribute a witten notice of the sexually violent predator’s
presence in the community.4 1d. The Amended Act provides
that the notice shall contain (i) the name of the convicted
sexual |y violent predator; (ii) the address or addresses at
which he resides; (iii) the offense for which he was
convicted; (iv) a statenment that he has been determ ned by a
court order to be a sexually violent predator, which

determ nati on has or has not been term nated as of a date
certain; and (v) a photograph of the sexually violent
predator. Act No. 2000-18 Section 9798(a)(1l). The Anended
Act further provides that the chief |aw enforcenent officer
shall provide the notice to the follow ng individuals:

- nei ghbors; ®°

4 The Amended Act requires the State Police to create and
mai ntain a registry of offenders and sexually viol ent
predators. Act No. 2000-18 Section 9799.1(1). Wthin 72
hours of receiving an offender’s or sexually violent
predator’s registration, the State Police notify the chief |aw
enforcement officer of the nunicipality in which an offender

or sexually violent predator resides of the fact that the

of f ender or sexually violent predator has been registered with
the State Police. Act No. 2000-18 Section 9799.1(4).

5 “Nei ghbors” is defined in the Pennsylvania Adm nistrative
Code (the “PA Code”) as “those persons occupying residences or
pl aces or enploynent, or both, located within a 250 foot
radi us of a sexually violent predator’s residence, or the 25
(continued...)
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- the director of the county
children and youth service agency
of the county where the sexually
vi ol ent predator resides;

- t he superintendent of each school
district and the equivalent for
each private and parochial schoo
in the municipality where the
sexual |y viol ent predator
resi des;

- the licensee of each certified
day care center and |icensed
preschool program and
owner/ operator of each registered
fam |y day-care home in the
muni ci pality where the sexually
vi ol ent predator resides; and

- t he president of each coll ege,
uni versity and conmmunity coll ege
| ocated within 1,000 feet of the
sexual ly violent predator’s
resi dence. ®

Act No. 2000-18 Section 9798(b). The Anmended Act also directs

5 (...continued)

nost i mmedi ate residences and places of enploynent in
proximty to the sexually violent predator’s residence,

whi chever is greater.” 37 Pa. Code Ch. 55.4 (2000). The
Amended Act provides that the notice to neighbors nmust be
provi ded by the chief |aw enforcenent officer within 72 hours
of his learning of the offender’s rel ease date and resi dence.
Act No. 2000-18 Section 9798(c)(1). The chief |aw enforcenent
of ficer must provide the notice to all other persons within
seven days of such date. Act No. 2000-18 Section 9798(c)(2).

6 The PA Code provides that school superintendents,
principals, day care directors and col |l ege presidents shal

“di ssem nate the information regarding the sexually violent
predator to individuals whose duties include supervision of or
responsibility for students.” 37 Pa. Code Ch. 56.4(1) and
(2). Such individuals include “adm nistrators, teachers,
teachers aids, security officials, crossing guards, grounds
keepers, bus drivers and the like.” 37 Pa. Code. Ch. 56.4(2).
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the chief |l aw enforcenent officer to make the information
contained in the notice “avail able, upon request, to the
general public.”” Act No. 2000-18 Section 9798(d).
Presumably, the chief |law enforcenent officer may post such
information on the Internet as the Amended Act further
provides that the information may be provided by el ectronic
means. 1d.

3) Qut-OfF-State OFfenders

i) The Original Act

Prior to the passage of the Amended Act, out-of-state
of fenders were covered by Sections 9793(d)® and 9795(c) of the
Original Act. Section 9795(c), which is the focus of Doe’s
cl ai nms, provided that

[a]s a condition of obtaining residency in

Pennsyl vani a under the interstate conpact for the
supervi sion of parolees and probationers, sexual

of fenders fromother states shall be required to
regi ster and abi de by the requirenents of this
subchapter and, where the Pennsylvani a Board of
Probation and Parole determnes it is necessary to
protect the public, shall submt to public
notification.

! The PA Code provides that the chief | aw enforcenent

of ficer should give consideration to taking the additional
step of establishing “a | og of individuals not specifically
mentioned . . . [in the Act] to whom sexually viol ent predator
information is provided.” 37 Pa. Code Ch. 56.3(f).

8 Section 9793(d) required out-of-state sex offenders to
register with the State Police.
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42 Pa. Cons. Stat. Section 9795(c).

On Septenber 11, 1997, the Pennsyl vania Board of
Probation and Parole (the “Board”) adopted a policy pursuant
to Section 9795(c) of the Original Act which required as a
condition of obtaining residency in Pennsylvania under the
Pennsyl vani a I nterstate Conpact Concerning Parole statute, 61

Pa. Stat. Ann. Section 321 (the “Parole Conpact”)® that out-

9 The Parol e Conpact is an agreenent entered into by the
states which governs the novenent of parol ees and probationers
anong the states. As explained by the Compnweal th Court of
Pennsyl vania in Aveline v. Pennsylvania Board of Probation and

Parole, 729 A 2d 1254, 1257-58 (Pa. Commw. Ct. 1999):

[Plrior to its enactnent, the novenent of parol ees
or probationers to other states was done on an

i nformal basis or by “gentlenen’s agreenents”

bet ween the states. The Council of State
Governnments, Handbook On Interstate Crinme, 1 (ed.
78). However, problens arose because such
agreenents did not clearly establish the
responsibilities of the receiving states in
supervi sion of the parolee or probationer or the
rights of a sending state to request the return of
that individual. Because of these and other
problems, in 1935, state officials drafted a
proposed conpact that sought to facilitate the

i nterstate supervision of parolees and probationers
because:

due to the existence of famly in another state,

better opportunities for enploynment there, or

sim |l ar reasons, rehabilitation of a parolee or

a probationer can be facilitated by transfer to

that jurisdiction, but the rehabilitative val ue

of such a nove is often lost if the prisoner

| oses the supervision, advice, and assistance he

woul d have received had he stayed in the state
(continued...)
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of -state sexual offenders register with the State Police and
submit to community notification. S-23.19 To facilitate
conpliance with this condition, all out-of-state sex offenders
applying for supervision under the Parole Conpact were
required to acknowl edge and sign a “Pennsylvania State Police
Sexual Offender Registration Notification” formand a

“Pennsyl vania State Police Sexual O fender Registration” form
S-23. The policy also required out-of-state sex offenders to
sign an “Addendumto Application for Conpact
Servi ces/ Agreenent to Return” form acknow edgi ng that he or
she may be subject to community notification if he or she

resides in Pennsylvania.!'! S-23. |In accordance with the

9 (...continued)
of his inprisonnment, and the protection of the
community to which he goes is threatened by the
presence of a former crimnal who has been |eft
to work out his own destiny unassisted and
uncontrol | ed.

Id. Because the Conpact clarified these
uncertainties, once Congress consented to the
creation of the Conpact, it was quickly ratified by
all 50 states, including Pennsylvania, which
ratified it in 1937.

(Footnote omtted).

10 “S-x.” refers to an enunerated paragraph in the parties’
jointly filed Stipulation of Facts (Doc. No. 12).

1 Prior to the adoption of the September 11, 1997 policy,
out -of -state sexual offenders requesting a transfer of their
(continued...)

-15-



policy, therefore, there was no individualized determ nation
by the Board as to which out-of-state sex offenders shoul d
initially be subjected to conmmunity notification. S-39. All
out-of-state sex offenders were automatically subject to
community notification. S-39.

ii) The Anended Act

Section 9795(c) was deleted fromthe Amended Act, though
its contents, along with the Board s Septenber 11, 1997
policy, were essentially repeated in a Decenber 21, 1998
amendnment to the Pennsylvania Board of Probation and Parol e
Law (the “PBPPL”), 61 Pa. Stat. Ann. Sections 331.1 et seq.
Section 331.33(d)(3) was added to the PBPPL as part of the
Decenber 21, 1998 anendnent which provides that any out - of -
state “parol ee or probationer convicted of a sexual offense
shall be required to . . . [s]Jubmt to mandatory registration
and public notification of all current addresses with the
Pennsyl vania State Police” as a condition of having his or her
transfer accepted under the Parole Conpact. 61 Pa. Stat. Ann.
Section 331.33(d)(3)(i). The Board' s Septenber 11, 1997

policy was further codified as part of the Decenmber 21, 1998

11 (...continued)

probati on to Pennsyl vani a under the Parol e Conpact generally
agreed to the application of conditions that night be
different in the sending state than in Pennsylvania and to
regi stration under Megan’s Law. S-40.
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anendnment to the PBPPL at Sections 331.33(d)(3)(ii) and (iii),
whi ch state that any out-of-state parolee or probationer
convicted of a sexual offense shall be required to:

(ii) Provide a signed copy of the “Pennsylvania

State Police Sexual O fender Registration

Notification” formand the “Pennsylvania State

Pol i ce Sexual Offender Registration” formto the

receiving state.

(iii) Provide a signed copy of “Addendumto

Application for Conpact Services Agreenent to

Return” formto the receiving state.
61 Pa. Stat. Ann. Sections 331.33(d)(ii) and (iii).

Qut-of -state offenders are addressed at a new section
under the Anended Act, Section 9795.2(b). Section
9795. 2(b) (1) provides that the Amended Act’s registration
requi renents shall apply to those individuals who have an out -
of -state conviction equivalent to an offense listed in the
Amended Act or who have been required to regi ster under
anot her state’s sexual offender statute. Act No. 2000-18
Section 9795.2(b)(1). Section 9795.2(b)(3) further provides
that an out-of-state offender who is subject to registration
and who is also “paroled to the Commonweal th pursuant to the
[ Parol e Conpact] shall, in addition to the requirenents of
[the Anended Act], be subject to the requirenents of

[ Section 331.33 of the PBPPL].” Act No. 2000-18 Section

9795. 2(b) (3) .
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In sum out-of-state offenders are treated the sane under
t he Amended Act as they were under the Original Act. Section
9795(c) of the Original Act was essentially noved to Section
331.33(d) of the PBPPL and the Board s Septenber 11, 1997
policy has been codified there as well. In turn, Section
331.33(d) was incorporated into the Anended Act at Section
9795. 2(b). Thus, although the rules have been reshuffled, the
results are the same. All out-of-state sex offenders are
still automatically subject to community notification.

4) In-State v. Qut-of-State Of fenders
Under The Anended Act

Qut-of -state offenders are treated differently than in-
state offenders under the Amended Act. First, no in-state
of fender whose crinme was commtted prior to April 26, 1996 is
subject to community notification. All out-of-state
of fenders, including Doe and ot hers whose crines were
commtted prior to April 26, 1996, are subjected to community
notification.

Al so, the Amended Act provides no process for determ ning
whet her an out-of-state offender’s crinme is even equivalent to
a listed offense. In contrast, only those in-state offenders
who have been convicted of a |isted offense and who have al so
been adj udicated as nmeeting the definition of a sexually
vi ol ent predator, as defined in the Anended Act, are subject
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to community notification

Mor eover, out-of-state offenders, as opposed to in-state
of fenders, are subjected to community notification w thout any
process. In-state offenders nust receive notice, counsel, a
psychol ogi cal assessnment, and a court hearing, at which the
state has the burden of proving by clear and convincing
evi dence that he or she is a sexually violent predator as
defined in the Arended Act. Out-of-state offenders are
i nstead automatically subject to community notification as a
condition of their obtaining Pennsylvania residency under the
Par ol e Conpact regardl ess of the circunstances surroundi ng
their offense, their crimnal history, or any assessnent as to
his or her propensity for recidivism Furthernore, there is
no provision under the Amended Act authorizing or permtting
judicial review of an out-of-state sex offender’s challenge to
comrunity notification.??

B. John Doe

Doe currently resides in Pennsylvania. S-1. Defendant

12 As we describe in greater detail below, the defendants
mai ntain that there is a procedure whereby a probationer can
register a conplaint with the Board regarding a condition of
probation. W note that such a procedure, which apparently
woul d proceed after the probationer has been subjected to
community notification, does not approach the extensive
process afforded in-state offenders before community
notification and therefore, would not constitute simlar
treat ment.
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WlliamF. Ward is Chairman of the Board and is being sued in
his official capacity. S-2. Paul J. Evanko has been
substituted for defendant Jeffrey Mller. S-3. M. Evanko is
the Comm ssioner of the State Police and is being sued in his
of ficial capacity. S-3.

In late 1995, Doe engaged in a sexual relationship with
an underage 15 year old girl (hereinafter referred to as
“Smith”). S-5. Doe was 32 years old at the tine and was the
coach of Smith's softball team S-5. At the tine, Doe
resided in a state outside of Pennsylvania (hereinafter
referred to a “State X’). S-5. Over a four nonth period, Doe
and Smth engaged in oral sex and sexual intercourse on a
regul ar basis in the rear of Doe’s van in a shopping center
parking lot, at Doe’'s residence, and at various motels. S-8.
Snmith became pregnant fromthe relationship and obtai ned an
abortion. S-8. Doe acconpanied Smth to, and paid for, the
abortion. S-8.

Prior to their sexual relationship, Doe was aware that
Smith had enotional problenms relating to bulima, that her
parents’ were divorced, and that her grandfather had sexually
nol ested her by, in her words, “touch[ing] her private areas,”
when she was a child. S-6. Doe was also aware that the

relationship was an illegal act and that it was a sex offense.
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S-5. But in Doe’'s words, “I loved her and she | oved ne,” and
“l followed ny heart instead of ny brain.” S-6.

Doe left State X in April 1996 and returned to
Pennsyl vani a because he felt the relationship was getting out
of control with Smith’s increased displays of affection and
that he could get into serious trouble. S-6. 1In late 1996, a
crimnal conplaint was fil ed agai nst Doe by State X | aw
enf orcenent authorities charging himw th seven first degree
fel oni es and one second degree felony in connection with his
relationship with Smth. S-7. The police officer who
i nvestigated the case requested that one charge of “sexual
battery upon a child under sixteen” be filed agai nst Doe. S-
7. Sexual battery is a first degree felony in State X. S-7.

Thereafter, Doe was advised by his nother that two
i ndi vidual s had conme to her house |ooking for him S-7.
Based upon a subsequent conversation with Smth, Doe contacted
an attorney. S-7 The attorney advi sed Doe that an arrest
warrant had been issued for him S-7. Upon advice of
counsel, Doe voluntarily returned to State X, after having
been advised that he could be extradited there if he did not
return. S-7.

Doe negotiated a plea agreenent with State X' s

prosecuting authorities whereby he pled guilty to four counts
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of lewd assault, a second degree felony, |esser included
offense. S-8. On March 27, 1997, Doe was given a 90 day
sentence in a county detention center and 10 years probation.
S-9. Anpbng the conditions of probation inposed was a

requi renment that Doe obtain psychol ogi cal counseling and
successfully conplete treatnment; that he have no contact with
the victim that he reinmburse reasonable current and future
therapy for the victim and that he have no contact with

m nors under 18 years of age wi thout supervision by an adult
who is aware of his probation and the nature of the charges.
S-9. Prior to this incident, Doe’s crimnal record consisted
of one driving under the influence charge in 1984, for which
he was required to pay a small fine and attend certain

cl asses. S-4.

During the plea and sentencing, the court did not
identify any aggravating circunstances warranting a |onger
sentence but did identify two mitigating factors to justify a
downward departure fromthe pertinent sentencing guidelines,
(1) a legitimte uncoerced plea bargain and (2) a victimthat
was a willing participant of the incident. S-10. At no tine
during the plea bargaining or during the sentencing did anyone
mention Megan’s Law to Doe. S-10.

On April 28, 1997, Doe applied for a transfer of
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supervision from State X to Pennsyl vania pursuant to the
Parol e Conpact. S-11. Doe indicated in the application that
he woul d conply with the conditions of supervision as fixed by
both State X and Pennsylvania. S-11. The application did not
menti on, however, public notification under Megan’'s Law. S-
11. The Board |l ater received information from State X which
identified Doe as a sex offender on probation for a felony
conviction and further identified the judgnment of guilt and
the conditions of probation. S-11.

The Board sent an investigation request to State X on or
about June 9, 1997 asking State X to advise Doe to report to a
Board district office within 24 hours of arrival and that
Pennsyl vani a Megan’s Law sex offender registration would be
required. S-12. On June 13, 1997, Doe signed a " Speci al
Condi ti ons of Parole” form acknow edging the conditions of his
parol e being transferred to Pennsylvania including the
requi renent that he check with the police jurisdiction where
he is traveling in order to comply with all state, county,
muni ci pal | aw and ordi nances regarding crimnal registration
in the community that he was being given perm ssion to visit.
S-13.

The Megan’s Law paperwork was conpl eted on Doe on June

13, 1997, including the police registration paperwork. S-14.
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Doe conmplied with the probation officer’s instructions and
regi stered as a sex offender with the State Police.® S-14.
Doe mmi ntains that he was informed on this date that he woul d
not be subject to public notification pursuant to Megan’s Law
because he was not a sexually violent predator, but that he
was aware of the registration requirenent under Megan's Law a
day before he returned to Pennsylvania. S-14.

Doe al so executed a “Conditions Governing
Par ol e/ Reparol e” form on June 13, 1997 relating to the
condi ti ons governing his parole. S-16. The form contai ned
pre-printed | anguage advi sing Doe of his right to submt a
conplaint in witing to the Board's district director and then
to the Board' s director of supervision if he believed his
rights were being violated as a result of parole supervision.
S-16. The Board has had a witten policy since at | east
Sept ember 30, 1991 governi ng general and special conditions of
parol e and reparole. S-16. Appeals by a person on probation
regardi ng a general or special condition of probation may be
rai sed through this procedure. S-16. The formdid not
mention, however, conmmunity notification under Megan’s Law.

S- 30.

13 Doe has not objected to the registration requirenent in
this proceeding.
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The transfer of Doe’s probation was approved on June 17,
1997. S-15. Since returning to Pennsylvania, Doe has |ived
and worked wi thout incident. S-18. He has also conplied with
all conditions of his probation, including the condition that
he obtain counseling and that he pay for Smth’ s therapy
costs. S-17.

In May 1998, Doe made an inquiry to his probation officer
as to whether Megan’s Law was only applicable to first degree
felons, rather than second degree felons. S-21. He was
advised in witing by a Board enpl oyee that Megan’s Law al so
applied to second degree felons. S-21.

On or about July 20, 1998, Doe received a letter fromthe
Board dated June 26, 1998 which indicated that he was subject
to community notification. S-25. Although the letter was
dat ed June 26, 1998, the envel ope was post marked July 16,
1998. Additionally, the address on the envel ope was
incorrect. S-26. Doe had notified his probation officer of
t he address change at the tinme. S-26.

Doe testified that he saw his probation officer on July
21, 1998 and asked about the June 26, 1998 letter. S-27. Doe
testified that the officer did not really know what it neant
and thought it was sonme kind of formletter. S-27. At that

neeti ng, Doe al so signed another “Conditions Governing
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Par ol e/ Reparol e” form whi ch again contai ned pre-printed
| anguage about the right to file a conpl aint about any
condition of probation, but nmade no nention of comrunity
notification under Megan’s Law. S-27, 30.

Doe contacted the State Police immedi ately after he
received the June 26, 1998 letter indicating that he woul d be
subj ect to community notification. S-28. The State Police
advised Doe to look up the law. S-28. The June 26, 1998
|l etter was the only notice of comunity notification that was
provi ded to Doe. S-29.

Doe was aware of and agreed to conply with all conditions
of probation inposed by the receiving state when he applied to
return to Pennsylvania. S-30. He also understood that if he
did not so agree, his transfer of probation would not be
accepted. S-30. Doe was also aware that he could appeal the
i nposition of any condition of probation and had done so in
connection with another matter two nonths earlier in May 1998.
S-30. However, Doe never submtted a conplaint to the Board
over the issue of community notification. S-22.

On July 27, 1998, a local police officer distributed
public notification fliers to approximately 75 of Doe’s
nei ghbors. S-31. The fliers contained Doe’s nanme, photograph

and current address, which is that of a famly menber with
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whom he resided. Exhibits to Stipulation of Facts (“Stip.
Exs.”) (Doc. No. 13) (filed under seal) at Ex. W The fliers
were titled, in large bold letters, “MEGAN S LAW” 1d.
Beneath the title was the foll ow ng:

OUT- OF- STATE OFFENDER
COVMMUNI TY NOTI FI CATI ON FLI ER

This is to informyou that the below |isted

i ndi vi dual has been designated for Comrunity
Notification by the Pennsylvania Board of Probation
and Parole, as outlined in Title 42, Judiciary and
Judi ci al Procedure, of the Pennsylvani a Consol i dated
St atutes, Chapter 97, Subchapter H, Registration of
Sexual Of fenders:

COMMUNI TY NOTI FI CATI ON | S REQUI RED
FOR THI S DESI GNATI ON

The subject was convicted of Pennsylvania Crinmes
Code Section or in the case of Qut-of-State

Of fenders, the appropriate equivalent: [18 Pa.
Cons. Stat. Ann. Section] 3125 [relating to
aggravat ed i ndecent assaul t]

Id. The flier provides no additional information about Doe’s

of fense. % | d.

14 The defendants point to what they consider an inportant
distinction in the wording of the community notification flier
I ssued for an individual designated a sexually viol ent
predator and the community notification flier issued for an
out -of -state sex offender. Specifically, the sexually violent
predator flier uses the term “Sexually Violent Predator” at
the top whereas the out-of-state offender comunity
notification flier uses the terns “Megan’s Law’ and “Sexual
Offender.” There would be little difference in the stignm
resulting fromcomunity notification by omtting the phrase
(continued...)
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The fliers were also distributed by the police officers
to local schools, day care centers, and |licensed preschool
prograns and made avail able to the general public. S-32, 33.
The police officers’ actions were in accordance with state
|l aw. S-32.

1. Analysis?®

Doe has | ooked exclusively to the U S. Constitution for
relief fromcommunity notification. “However, it is well
established that courts have a duty to avoid passing upon a
constitutional question if the case may be di sposed of on sone

ot her ground.” Spicer v. Hilton, 618 F.2d 232, 239 (3d Cir.

1980) (citations omtted). Wthout ruling on the
constitutional issues raised by Doe, we find that the Conpact
requi res Pennsylvania to provide Doe with the same process as

is provided to in-state of fenders before subjecting himto

14 (...continued)
“Sexual l'y Violent Predator” and instead | abeling one a
“Megan’ s Law Sexual Offender.” The public’s know edge of

Megan’s Law generally comes fromthe case involving a seven-
year old New Jersey girl, Megan Kanka, who on October 31

1994, was brutally raped and nurdered by a tw ce-convicted sex
of fender who |ived next door. W have little doubt that given
t hi s background, the public’ s perception of an individual

| abel ed a Megan’s Law Sexual O fender would be that of a
dangerous child nol ester.

15 Summary judgnent is mandated where the pl eadi ngs and

evi dence on file show there is no genuine dispute of materi al
fact, and that the nmoving party is entitled to judgnent as a
matter of law. Fed. R Civ. P. 56(c).
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comrunity notification.?

A. Jurisdiction

We first address the threshold issue of jurisdiction.
Federal courts |ack subject matter jurisdiction to enjoin

state officials on the basis of state | aw. Pennhurst State

Sch. & Hosp. v. Halderman, 465 U. S. 89 (1984) (Eleventh

Amendnent prohibits federal court fromordering state
officials to conformtheir conduct to state law). A finding
that the Parole Conpact is federal law, therefore, is a
jurisdictional prerequisite.

We have uncovered only one case, Warner v. Parke, 1996 W

16 Doe did not assert a claimfor relief pursuant to the
Parol e Conpact as part of his conplaint. In light of the
strong preference for avoiding premature constitutional

deci sions, the court raised the issue sua sponte and requested
additional briefs on the matter, which have now been

subm tted. See Spicer, 618 F.2d at 240-41 wherein the Court
of Appeals for the Third Circuit observed that,

[t] he compul sion to avoid premature constitutional
decisions is so strong that this court has
previously held that it supersedes even our
customary concern with orderly presentation on the
issues. . . . That is also true where, as here, the
nonconstitutional basis for the decision was neither
raised in the pleadings nor ruled upon by the |ower
court. The Suprene Court has on several occasions
even applied the doctrine when the nonconstitutional
ground was not presented by the parties but was
first noticed by the Court itself.

(Citations and quotation omtted).
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495040 (7th Cir. Aug. 29, 1996), an unpublished opinion from
the United States Court of Appeals for the Seventh Circuit,

t hat has spoken on the federal/state | aw status of the
interstate parole conpact. The Seventh Circuit concluded in
Warner that as an interstate conpact approved by Congress, the
i nterstate parol e conpact operates as both state and federal

law. |d. at *3. Although the court cited to Reed v. Farley,

512 U. S. 339, 347 (1994), the court provided no analysis for
its concl usion.

The Supreme Court has never ruled on the issue of
whet her the interstate parole conpact is federal law. In

Cuyler v. Adams, 449 U. S. 433 (1981), however, the Court held

that the Interstate Agreenment on Detainers (“IAD"), a
substantially simlar interstate conpact, is a federal |aw
subj ect to federal court construction. The Court reaffirned

its holding in Carchman v. Nash, 473 U.S. 716, 719 (1985) (The

| AD “is a congressionally sanctioned interstate conpact within
t he Conmpact Clause, U.S. Const., Art. |, Section 10, cl. 3,
and thus is a federal |aw subject to federal court

construction.” (citing Cuyler)) and Reed v. Farley, 512 U S

339 (1994) (“While the IAD is indeed state law, it is a |aw of
the United States as well.” (citing Carchman and Cuyler)).

The Court explained in Cuyler that an interstate conpact
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is transforned into federal |aw when (1) it falls within the
scope of the Constitution’s Conpact Clause, (2) it has

recei ved congressional consent, and (3) its subject matter is
appropriate for congressional legislation. 1d. at 439-40.
The interstate parole conpact satisfies each of these
condi ti ons.

First, the need to assert cross-border control of people
subject to the jurisdiction of the crimnal justice system
whet her individuals with detainers or parolees, is a matter
that falls within the scope of the Constitution’s Conpact

Cl ause. See Cuvler, 449 U. S. at 442, n.10. Second, the

i nterstate parole conpact has received congressional consent.
In fact, the legislative source of the congressional consent
is the same for both the 1 AD and the interstate parole
conpact. See Conpacts between States for the Cooperation in
Prevention of Crinme, 4 U S.C. Section 112. Lastly, the
subj ect matter is appropriate for congressional |egislation,
as the need for interstate cooperation to nmonitor and control
parolees is the sane as it is for inmates with detainers.
Accordingly, we hold that the Parole Conpact, as a
congressionally sanctioned interstate conpact, is a federal
|l aw as well as state law. We further hold, therefore, that

this court has subject matter jurisdiction to interpret and
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apply the Parol e Conpact.

B. Rul es of Statutory Construction

The defendants have steadfastly maintained that the Board
had an unfettered right under the Parole Conpact to reject
Doe’s transfer to Pennsylvania. W disagree.

The Parol e Conpact provides in pertinent part as foll ows:

Entered into by and anong the contracting
states, signatories hereto, with the consent of the
Congress of the United States of Anmerica granted by
an act, entitled ‘An act granting the consent of
Congress to any two or nore states to enter into
agreenents or conpacts for cooperative effort and
mut ual assistance in the prevention of crime and for
ot her purposes.’

The contracting states solemly agree:

(1) That it shall be conpetent for the duly
constituted judicial and adm nistrative authorities
of a state party to this conpact (herein called the
‘sending state’) to permt any person, convicted of
an offense within such state and placed on probation
or released on parole, to reside in any other state
party to this conpact (herein called ‘receiving
state’) while on probation or parole, if -

(a) Such person is in fact a resident of or has
famly residing within the receiving state and can
obtain enpl oynent there.

(b) Though not a resident of the receiving
state and not having his famly residing there, the
receiving state consents to such person being there.

Before granting such perm ssion, opportunity
shall be granted to the receiving state to
i nvestigate the honme and prospective enpl oynent of
such person.

A resident of the receiving state, within the
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meani ng of this section, is one who has been an
actual inhabitant of such state continuously for
nore than one year prior to his comng to the
sendi ng state, and has not resided within the
sendi ng state nore than six continuous nonths

I mmedi ately precedi ng the conm ssion of the offense
for which he has been convi cted.

(2) That each receiving state will assune the
duties of visitation of, and supervision over,
probati oners or parol ees of any sending state, and,
in the exercise of those duties, will be governed by

t he same standards that prevail for its own
probati oners and parol ees.

61 Pa. Stat. Ann. Section 321 (enphasis added).

The plain | anguage of the Parole Conpact indicates that
the authority to approve a probationer’s nove to a receiving
state lies solely with the sending state if, |ike Doe', the
probati oner neets the requirenents outlined in subsection
(1)(a) -- i.e., the probationer is either a resident of the
receiving state or has famly residing there and he or she can

obtain enploynent there. See United States v. Gollapudi, 130

F.3d 66, 70 (3d Cir. 1997) (“In interpreting a statute, the
starting point is the |language of the statute itself.

‘IO nly the nost extraordinary showi ng of contrary intentions’
in the legislative history will justify a departure fromthat

| anguage.” (Citations and quotation omtted)). |If neither the

residency nor famly residency requirenents of subsection

17 See Stip. Exs. at Ex. Z-1, p. 20.

-33-



(1) (a) are satisfied, subsection (1)(b) provides that the
sending state may permit a transfer only upon the receiving
state’s consent. If the requirenents of subsection (1)(a) are
not met, therefore, the authority to approve of a
probationer’s nove to a receiving state is shared as between
the sending state and receiving state.

The Parol e Conpact next provides that a receiving state
“Wwill assume the duties of visitation of and supervision over”
t he probationer fromthe sending state and that “in the
exerci se of those duties, will be governed by the sane

standards that prevail for its own probationers and parol ees”.

61 Pa. Stat. Ann. Section 321(2) (enphasis added). Thus, once
a sending state grants perm ssion pursuant to either
subsection (1)(a) or (b), the receiving state nust assune
supervi sion over the probationer and treat him or her the sane
as in-state offenders.

This interpretation is consistent with the “fundanental

rule of construction [] that effect nust be given to every

part of a statute or regulation, so that no part will be
meani ngl ess.” Sekula v. Federal Deposit Ins. Corp., 39 F.3d
448, 454 (3d Cir. 1994). |If, for exanple, a receiving state’'s

consent to a transfer were always required, as the defendants

argue, subsection (1)(a) of the Parole Conpact would be
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meani ngl ess.

The regul ati ons pronul gated by the Parol e and Probation
Conpact Adm nistrators’ Association (the “Adm nistrators’
Associ ation”)!® al so supports our reading of the statute. See

e.d., ALM Corp. v. United States Environnental Protection

Agency, Region IIl, 974 F.2d 380, 383 (3d Cir. 1992) (judicial

def erence is given to agency’s reasonable interpretation of a
statute that it adm nisters whether it is interpreting statute
directly or through the promul gation of a rule or regulation,
so |l ong as such interpretation does not conflict with the

pl ai n | anguage of the statute). Section 3-106 of the
regul ati ons provides that:

No state shall refuse to supervise a parol ee or

18 In the interest of uniform application and

I nterpretation, Section (5) of the Parol e Conpact provides a
mechani sm for the issuance of rules and regul ati ons for

uni form adm ni stration, stating:

That the governor of each state may designate an
of ficer who, acting jointly with Iike officers of
ot her contracting states, if and when appointed,
shal | pronul gate such rules and regul ati ons as nmay
be deened necessary to nore effectively carry out
the terms of this conpact.

61 Pa. Stat. Ann. Section 321(5); Aveline, 729 A 2d at 1258.
The Adm nistrators’ Association was created pursuant to this
provi sion which consists of designated officers from each
state who pronmulgate rules and regul ations for the uniform
application of the Parole Conpact. Conpact for the
Supervi si on of Parol ees and Probationers Manual, Section 1.7
(1999); Aveline, 729 A 2d at 1258.
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probati oner eligible under the Conpact who has the

necessary enploynent and residency qualifications
Conpact for the Supervision of Parol ees and Probationers
Manual (“Regul ations Manual "), Section 3-106 (1999).
Moreover, as a participant in the Association, Pennsylvania

woul d be bound by the Association’s regulations. See Aveline,

729 A . 2d at 1258 (finding that Pennsylvania nmay be bound by
the Association’s regulations if a nmenber but unable to

det ermi ne whet her Pennsyl vania was a nmenber); see e.q., First

Li berty Investnment Group v. Nicholsberg, 145 F.3d 647, 650 (3d
Cir. 1998) (nenmber of self-regulating association is bound by
associ ation’s regul ati ons).

We note that the defendants contend that the term
“standards” in Section 321(2) is different fromwhat they term
is a “condition” of probation at Section 331.33(d)(3)
(requirenent that every out-of-state sex offender submt to
community notification). The defendants maintain that the
Adm ni strators’ Associ ation’s regul ati ons support the notion
that these are distinct terns because (1) the regul ations
clearly contenplate that a receiving state nmay i npose speci al
conditions on parole and (2) standards of supervision are
addressed at Section 400, the commentary to which indicates

t hat what is nmeant by “sanme standards” | anguage in Section
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321(2) is that a receiving state not provide a | esser |evel of
service for out-of-state cases than it does for its own cases.
The defendants argue, therefore, that the requirement that
every out-of-state sex offender submt to community
notification w thout any process, even though in-state
of fenders nust be accorded extensive process, does not
conflict with Section 321(2) because such requirenment is a
“condition” of probation not a “standard.”

Ot her than the reference to the Adm nistrators’
Associ ation’s regul ati ons, the defendants offer little
anal ysis in support of their position. W have reviewed the
regul ations and fail to see the illum nating distinction urged
upon us.

Even so, we note that in conmmon parlance a “condition” is
defined as a “prerequisite . . . a restricting or nodifying
factor.” Merriam Webster’'s Collegiate Dictionary at 240 (10th
ed. 1999). A “standard” is defined as a “criterion .
sonet hing set up and established by authority as a rule for
t he neasure of quantity, weight, extent, value, or quality.”
Id. at 1145. Any distinction that can be drawn fromthese
definitions does not change our analysis. |ndeed, so defined,
these terns do not contrast with the defendants’ notion that

the regulations contenplate that a receiving state may i npose
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a special condition of parole. |If a receiving state intends
to inpose mandatory community notification as a speci al
“condition” on an out-of-state sex offender, such as Doe, it
may, but it nust first apply the same “standards,” or
measuring criterion, as is used for in-state offenders when
doing so, i.e., a court hearing. As the defendants point out,
the Adm nistrators’ Association’s regul ati ons contenpl ate t hat
a receiving state shall not provide a | esser |evel of service
for out-of-state cases than it does for its own cases.?®®

C. Conflicting Statutes

As previously noted, Section 331.33(d)(3) of the PBPPL
requi res every out-of-state probationer convicted of a sex

of fense to submt to community notification as a prerequisite

19 The defendants requested in their brief an opportunity to
submt supporting affidavits “[i]f the court remains uncertain
about the distinction between standards and conditions.”

Defs’ Br. Regarding Interstate Conpact (Doc. No. 27) p. 9,

n.3. In the context of statutory interpretation, the court

| ooks to the | anguage of the statute. See &oll apudi, 130 F.3d
at 70. The court, not the defendants, make the determ nation
as to what nmeaning should be ascribed to that | anguage. W
recogni ze that deference is generally given to an agency’s
interpretation of a statute that it adm nisters, so long as
such interpretation does not conflict with the plain | anguage
of the statute. Thus, any rule or regulation issued by the
Adm ni strators’ Association, the body charged with the
responsi bility of promul gating rules and regul ati ons for use
in the adm nistration of the Parol e Conpact, regarding the
meani ng of “standards” could be hel pful to the court. A sworn
statement by the defendants as to what they think certain

| anguage in the statute neans, however, would not be at al

i nport ant .
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to the acceptance of such probationer’s transfer under the
Parol e Conpact. 61 Pa. Stat. Ann. Section 331.33(d)(3).
Section 331.33(d)(3) essentially changes the ternms of the
Parol e Conpact as it places additional conditions on the
transfer of parol ees and probationers who, |ike Doe, satisfy
the residency and enpl oynent requirenments of subsection (1)(a)
of the Parol e Conpact.

An interstate conpact functions as a contract and “takes
precedence over statutory law in nember states.” MConb v.
Wanbaugh, 934 F.2d 474, 479 (3d Cir. 1991); see Regul ations
Manual Commentary to Section 1-101 (“The law of interstate
conpacts as interpreted by the U S. Supreme Court is clear
that interstate conpacts are the highest formof state
statutory |l aw, having precedence over conflicting state
statutes . . . .”) *“Having entered into a contract, a

participant state may not unilaterally change its terns.”?0

20 See also Aveline, 729 A . 2d at 1257 n. 10 observed that,

[ c] onmpacts have the characteristics of contracts
because the enactnent of the conpact terns as part
of an enabling statute by one state is viewed as an
offer. The offer nmay be accepted through the
enact ment of statutes, including the sane conpact
terms by another state. As with other contracts,
the Contract Clause of the United States
Constitution protects conpacts from inpairnment by
the states. This nmeans that upon enacting a
conmpact, it takes precedence over the subsequent
(conti nued. ..
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Id. Under the facts of the instant case, therefore, Section
331.33(d)(3) is superseded by the Parol e Conpact.
We note that uniformty of interpretation is inportant in

the construction of a conpact. See M Conb, 934 F.2d at 479.

Thus, we searched both federal and state appellant case | aw
for any case where the Parol e Conpact had been interpreted
under facts simlar to the instant case. W found no such
case.

We al so searched state statutory |law to determ ne whet her
any other state has, |ike Pennsylvania, placed extraneous
conditions on the acceptance of out-of-state offenders under
the Parole Conpact. W are aware of only two other states,
I1l1inois and Tennessee, that have statutes which place
specific conditions on the acceptance of transfers under the
Parol e Conpact. The additional conditions in these states,
however, do not appear to infringe upon the Parol e Conpact.

I1linois requires, for exanple, that all out-of-state sex
of fenders submt a blood specinmen for genetic marker grouping
as a condition of having his or her transfer accepted under

the Parole Conpact. 730 Ill. Conp. Stat. Section 5/5-4-

20 (...continued)
statutes of signatory states and, as such, a state
may not unilaterally nullify, revoke or amend one of
its conpacts if the conpact does not so provide.”
(Internal citations omtted).
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3(a)(5). Illinois also requires, however, that all in-state
sex offenders submt a blood specimen. 730 IIIl. Conp. Stat.
Section 5/5-4-3(a)(1) and (3). Because the Parol e Conpact
requires a receiving state to apply the same standards to
transferees that prevail for its own probationers and
parolees, Illinois has nerely inposed as a condition of
acceptance a requirenment that an out-of-state sex offender
woul d have to conply with anyway, once he or she transfers to
the state. Thus, we doubt that such a condition would be
regarded as an invalid infringenent upon the Parole Conpact’s
non-di scretionary transfer provision, i.e. residency and

enpl oyment in the receiving state.

Tennessee, like Illinois, inposes a condition on the
acceptance of out-of-state sex offenders under the Parole
Conpact that is also a requirenent inposed upon in-state sex
of fenders. See Tenn. Code Ann. Sections 40-28-409 and 40-35-
21 (requiring the subm ssion of DNA sanple). Again, we doubt
that such a condition would run afoul of the Parole Conpact’s
non-di scretionary transfer provision.

In sum we have found nothing in the case |law or state
statutory | aw which woul d suggest uniform acceptance of a
state having the authority to, as Pennsylvania has done,

unilaterally nodify the terns of the Parol e Conpact.
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D. Sendi ng State’'s Authority and Wi ver

The defendants al so contend that under the Parole
Conpact, a sending state is not required to grant perm ssion
to a probationer who, |ike Doe, satisfies the residency and
enpl oynent requirenents and suggests that Pennsylvania coul d
request State X to have Doe returned. We do not disagree that
under the ternms of the Parole Conpact a sending state has the
di scretion to deny a probationer’s request for a transfer even
if the probationer satisfies the residency and enpl oynent
requirements in a receiving state. Also, it my be that a
receiving state could request a sending state to agree to
mandat ory subm ssion to community notification w thout any
process as a condition of approving a probationer’s transfer.
What the Parol e Conpact does prohibit, however, is a receiving
state unilaterally inposing such a condition, as Pennsylvani a
has done at 61 Pa. Stat. Ann. Section 331.33(d)(3).

Ot herwi se, a state, such as Pennsylvania, could stifle the
transfer of probationers and parol ees anong the states and
unfairly filter out those individuals that it deens

undesi rabl e.

In the instant case, for exanple, State X does not have a
statute simlar to Section 331.33(d)(3). Thus, although State

X woul d be required to accept Pennsylvania’s sex offenders,
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Pennsyl vania could end up with no State X sex offenders, as it
Is unlikely a sex offender in State X would seek a transfer to
Pennsyl vani a knowi ng that he or she will automatically be
subjected to comunity notification w thout any process. One
can only assune that this is the very type of situation the
states sought to avoid with the enactnment of the Parole
Conmpact.

As to the defendants’ suggestion that Pennsylvania coul d
seek the return of Doe to State X, we question State X' s
eagerness to conply with such request absent a reciproca
agreenment in relation to Pennsylvania sex offenders seeking a
transfer to State X. The consunmati on of such side agreenents
could, in the end, halt the transfer of sex offenders between
the states and underm ne the essence of the Parole Conpact.

On a final note, the defendants argue that Doe waived the
process accorded in-state offenders prior to community
notification when applying for a transfer, as he agreed to
conply with the conditions of the receiving state in the
transfer application. W disagree.

Doe’s transfer application is not sufficiently detailed
to
effectuate such a waiver. The proviso acknow edgi ng an

agreenent to conply with the receiving state’s conditions of
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probation is witten in general terms. Stip Exs. at Ex. H
There is no nmention of mandatory subm ssion to community
notification. 1d.

Al so, a receiving state’ s obligation under the Parole
Conpact to apply the sane standards to in-state and out - of -
state probationers and parolees runs directly to nmenber
states. Thus, we doubt Doe’s authority to waive that

obl i gati on.
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1. Concl usi on

After review ng the parties’ subm ssions, we find that
there are no genuine disputes of material fact and that Doe is
entitled to judgnment as a matter of |law. Al though Doe raised
numer ous constitutional issues in support of his notion, we
find that this case nmay be di sposed of on other grounds -- the
pl ai n | anguage of the Parole Conpact. Wthout ruling on the
constitutional issues, we hold, based on a plain reading of
t he Parol e Conpact, that the Board did not have the authority
under the facts of this case to either reject or place the
extraneous condition of comrunity notification on Doe s nove
to Pennsylvania and that Doe nust be provided with the sane
process as is provided to in-state sex offenders before
subjected himto community notification.

Accordingly, the defendants’ notion for summary judgnent
will be denied and Doe’s nmotion for sunmmary judgnent will be
granted. Therefore, Doe’s request for injunctive relief wll

be granted.

An order consistent with this nmenorandum opinion will be

ent er ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

JOHN DOE, )
)
Plaintiff, )
)
V. ) Civil Action No. 98-1746
)
WLLIAMF. WARD, in his )
of ficial capacity as the )
Chai rman of the Pennsyl vani a )

Board of Probation and )
Parol e; and JEFFERY M LLER, )
in his official capacity as )
t he Comm ssioner of the )
Pennsyl vania State Police, )

)

)

Def endant s.

ORDER

For the reasons stated in the acconpanyi ng nenorandum
opinion, IT IS HEREBY ORDERED that the plaintiff’s notion for
sunmmary judgnment (Doc. No. 17) is GRANTED and t he defendants’
notion for summary judgnent (Doc. No. 14) is DEN ED.

Accordingly, IT IS FURTHER ORDERED t hat the defendants,
their agents, enployees, assigns and all those acting in
concert with them are HEREBY ENJO NED from enforcing or
applying to plaintiff the community notification requirenents
of Pennsylvania s Megan’s Law, 42 Pa. Cons. Stat. Sections
9791-9799.7, or any rules, regulations or policies that have

been pronul gated pursuant thereto, until and unless he is



accorded the same process as is provided to in-state offenders
prior to their being subjected to community notification. |IT
| S FURTHER ORDERED t hat until and unless the plaintiff is
accorded the same process as in-state offenders are provided
prior to their being subjected to community notification, the
def endants, their agents, enployees, assigns and all those
acting in concert with them are HEREBY ENJO NED from any
further:

(1) disclosure to the public of any Megan’s Law rel ated

i nformation about plaintiff, including but not
limted to the Megan’s Law community notification
fliers;

(2) maintenance of any Megan’s Law related information
about plaintiff in any |ocation accessible to the
public, including but not limted to office
bui | di ngs and el ectronically on any Internet web
site; and

(3) disclosure to the public of any information
revealing the plaintiff’s identity.

The Clerk is directed to mark this case cl osed.

SO ORDERED t his 18th day of Septenber, 2000.
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CC:
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313 Atwood Street
Pittsburgh, PA 15213
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Ofice of the Attorney General
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